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COMMENTS
LEGAL METHODS OF ELIMINATING CERTAIN
UNDESIRABLE BY-PRODUCTS OF THE AIR
TRANSPORTATION INDUSTRY
The air transportation industry generates many undesirable
by-products. Among them, air pollution and noise are quite
prominent. There is probably unanimous agreement that none of
these by-products is so undesirable as to warrant abolishing the use
of airplanes, but even so, if the by-products are truly undesirable
attempts should be made to eliminate them. Unfortunately, the industry has not eradicated them voluntarily, and persons effected by
them have had to resort to other means.
The purpose of this article is to describe and analyze certain public
and private legal methods available to those outside the industry who
wish to rid society of these unwanted by-products. The discussion
will focus on the air transportation industry in Albuquerque, New
Mexico, rather than on a hypothetical model believing that a specific
case study in this field, will serve as a sounder basis for specific
recommendations which can be applied in that city and serve as a
basis for similar action elsewhere.
In the absence of action by the air transportation industry there
are two alternatives available to eliminate its undesirable byproducts. They are: (1) a resort to private legal action against both
airport and aircraft operators; e.g., law suits for damages or injunctions; and (2) affirmative actions on behalf of the general public by
local government authorities. These public actions could include
enactment of zoning regulations or excise taxes levied on runway
users to discourage air traffic congestion.
Although the purpose of such legal activity is to eliminate undesirable by-products, it should be recognized that less ambitious
purposes also have their place. First, where a by-product cannot or
will not be eliminated, it may be possible to compensate those persons directly affected by it by payment for damage done to them or
to their property. Second, if the by-product cannot be eliminated or
its effects on individual members of the community cannot be ascertained with sufficient precision to warrant either the assertion or the
payment of a claim for damages, there should be a method of
ascertaining the cost to society, in money terms, of allowing the
by-product to continue; then the burden of paying that cost should
be imposed on the industry. Excise and licensing taxes are common
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means of placing the burden directly on the industry and those who
benefit from it.
Without making a pretense of exhausting the list of air transportation by-products, it is suggested that at least air pollution,
noise, and the burden placed on the use of land adjacent to airports
be examined. The latter by-product includes air traffic control and
air-generated ground traffic.
I

AIR POLLUTION
The contribution of jet aircraft to air pollution is well
documented. In Albuquerque an estimated two percent of all air
pollution is attributable to air traffic.1 Although two percent is a
small relative figure, it may not be an accurate measurement of the
problem near a large airport.2 This factor seems a particularly obvious candidate for designation as a by-product which should be
eliminated.
Before leaving office, Secretary of Health, Education and Welfare,
Robert Finch, told 43 commercial airline companies to eliminate jet
pollution by 1972, or face punitive legislation? Assuming compliance with the Secretary's demand may lack spontaneity, other
remedies appear to be available. In New Jersey, the State Division of
Clean Air and Water has sued seven airlines using the Newark airport
to force them to modify their jet engines to reduce smoke
emissions.4 Similar action has been taken by the Illinois Attorney
General on the ground that such smoke emissions are a danger to
health.' It is possible that one or more of these actions may terminate this particular problem.
II

NOISE
Noise has been the most frequently discussed 6 and litigated 7 aspect of the industry. Recent rulings by the Federal Aviation Ad1. Albuquerque Annual Atmospheric Emissions Inventory (1969).
2. It does not take into consideration the possible "greenhouse" effect of polluting the
earth's upper atmosphere.
3. N.Y. Times, Jan. 19, 1970, at 43, col. 4; by early Mar. 1970, United, Braniff and
American airlines had all agreed to install reduced-smoke combustors before the end of
1972. N.Y. Times, Mar. 16, 1970, at 86, col. 4.
4. Id. Aug. 13, 1969, at 1, col. 1.
5. Id. Nov. 27, 1969, at 74, col. 6.
6. Gruschka, H. D., Proceedings of a Short Course on "Noise Generation and Suppression
in Aircraft," 1968.
7. Griggs v. Allegheny County, 369 U.S. 84 (1962); United States v. Causby, 328 U.S.
256 (1946); Thornburg v. The Port of Portland, 233 Or. 178, 376 P.2d 100 (1962).
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ministration may offer some help in solving the noise problem, but
the rulings should not be construed as a panacea. They exempt the
new Boeing 747; they do not apply to the existing fleet of commercial and private crafts; and they set a maximum noise level only
insignificantly lower than that found on aircraft already in use.'
In this area traditional remedies will occupy the courts for some
years to come. The three theories traditionally employed against
aircraft noise involve tort actions seeking damages for trespass,
injunctive actions to abate a recognized nuisance, and compensatory
actions alleging a taking of property under the theory of inverse
condemnation. 9 To a greater or lesser degree each of these theories
has received some support. One commentator has said the trespass
theory, i.e., invasion of a landowner's air space, is of doubtful
validity since the decision in United States v. Causby,' 0 which held
that flights over private land do not constitute a taking unless they
are so low and frequent as to be a direct and immediate interference
with the landowner's enjoyment and use of his land." 1 Moreover,
since 1926, the United States has limited a domestic property
owner's interest in the column of airspace above his property.' 2 This
area now comes within the meaning of navigable airspace,' 3 and has
been held to be immune from restrictive "anti-noise" statutes and
ordinances.' I In addition, use of such airspace as is needed for takeoff and1 landing is privileged from any action by the subjacent landowner. 5
A second theory which has met with little or no success is that
noise from aircraft operation constitutes a nuisance. Unfortunately,
no reported cases have enjoined the operation of a publicly owned
and operated airport.' 6
Perhaps the best chance of recovery under private law is to be
found in the theory that overflights constitute a taking of private
8. N.Y. Times, Nov. 13, 1969, at 93, col. 6. The ruling was criticized by the President of
the Airport Operators Council. See N.Y. Times, Nov. 16, 1969, at 88, col. 2. The maximum
noise level allowed under the new rules will be 102 to 108 decibels. The noise produced by
commercial jets now in use is between 110 and 120 decibels.
9. Huard, Roar, the Whine, the Boom and the Law: Some Legal Concerns About the
SST, 9 Santa Clara Lawyer 189 (1969) (hereinafter cited as Huard).
10. 328 U.S. 256 (1946).
11. See also Huard.

12. Ch. 344, § 10, 44 Stat. 574, as amended, ch. 601, § 1107(4), 52 Stat. 1028 (1938).
FAA of 1958-same provision, 49 U.S.C. § 1301(24), 1304 (1964).
13. 49 U.S.C. § 1304 (1964).
14. Alleghany Airlines Inc. v. Village of Cedarhurst, 132 F.Supp. 871 (E.D.N.Y. 1955),
aff'd 238 F.2d 812 (2d Cir. 1956).
15. FAA of 1958, § 101(24), 72 Stat. 739.
16. Huard, 199; see also Schantz v. Rachlin, 101 N.J. Super. 334, 244 A.2d 328 (1968)
(landing strip not a nuisance per se).
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land for public use. Causby adopted that principle and applied it in
terms of a notion of trespass into the vertical column of airspace over
the land. The landowner situated beneath the approach to a runway
is afforded a remedy by this type of action, but such an action,
usually termed "inverse condemnation," is not generally available
where there is no physical trespass by the plane into the landowner's
airspace. Noise is the only thing that penetrates from these lateral
flights. To date, only Thornberg v. City of Portland,1 7 has considered noise penetration from a horizontal vector to be compensable. Batten v. United States,' 8 a case decided by the Tenth
Circuit Court of Appeals, opposes the Oregon view. Batten adopted
the rule that there must be a trespass before there can be a taking
because mere interference with the enjoyment and use of land is only
a consequential damage, not a taking. Other federal courts have
agreed with the decision in Batten.!'
It must be obvious that aircraft noise has been a most obnoxious
and persistent result of air travel. It is partially a function of the
physical layout of the runway system. The primary VFR (visual
flight rules) and IFR (instrument flight rules) runways should be so
situated that they minimize the need for take-off and landing approaches over residential areas and other areas dedicated to other
uses inconsistent with loud incoming noises."
Albuquerque's only instrument runway is the north-south runway
at the Sunport Airport. Although it extends to Gibson Boulevard,
the very edge of a major residential district, its complete removal is
not feasible due to the cost of moving the IFR equipment. 2 This is
particularly unfortunate since use of this runway has been the major
source of complaints.2 2 The northern end of the runway is used
almost exclusively for landings, and seldom are northern departures
allowed on it.2 ' This preferential system is fairly effective at re17. 233 Ore. 178, 376 P.2d 100 (1962).

18. 306 F.2d 580 (10th Cir. 1962), cert. denied, 371 U.S. 955.
19. Naunally v. United States, 239 F.2d 521 (4th Cir. 1956); Freeman v. United States,
167 F.Supp. 541 (W.D. Okla. 1958); Leavell v. United States, 234 F.Supp. 734 (E.D. S.C.
1964).
20. L. N. Million, A Suggested Action Programfor the Relief of Airfield Congestion at
Selected Airports 52 (1969) (Dept. of Transportation); Detroit Metropolitan Area Regional
Planning Commission, Environs Study and Plan Detroit Metropolitan Wayne County Airport

49-50 (1964); Landrum & Brown, Albuquerque Sunport Airport Master Plan 12-20, Oct.
31, 1969 (hereinafter cited as Landrum).
21. Landrum, supra. They recommend extension of the runway 1,000 feet to the south,
but execution of their recommendation is not expected until after 1980, due to the cost
involved in runway construction and in relocating the IFR equipment.
22. Interview with Rudy Clark, Ass't. Manager Alb. Sunport, Apr. 6, 1970.

23. Landrum 31.
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ducing noise, but complete removal of the runway remains the only
totally satisfactory solution.
In comparison with other cities, Albuquerque is in a satisfactory
position. Unlike Denver, Albuquerque's major airport is not likely to
be surrounded by residential growth.2 Denver's planners were
unable to avoid direct flights over nearby residential areas, and
consequently, they have been forced to pay compensation to
landowners on numerous occasions. 2 s Denver uses noise abatement
procedures and a system of preferential runways, but they have not
been entirely successful either.
Jet aircraft accentuate the noise problem because the high
frequency content of jet sound is significantly greater than that contained in the sound of other vehicles. 2 6 Moreover, it can be shown
by descriptive categories used for registering a person's annoyance
with aircraft noise that annoyance increases progressively as a joint
function of peak noise level and the number of flights to which one
is exposed.2 7 These observations apply to subsonic aircraft; the advent of the Supersonic Transport (SST) will result in different
criteria for measuring noise effects.
The SST, when it flies, will produce a sonic boom which is best
described as an explosion. 2 8 Worse, its effect is felt everywhere
within a fifty mile wide path below the airplane causing it. 2 ' A
number of legal remedies may be available against sonic boom
damage, but they are probably as limited as those for traditional
noise damage." Continued support for construction of the SST by
the United States government and other national groups should erase
whatever doubt anyone may have that such planes will be placed in
it is doubtful that flights
commercial service. Once placed in service,
3
will be confined to trans-oceanic routes. 1
Noise damage from sonic booms is not yet a general problem.
Damages found to have been caused by sonic booms from United
States government aircraft are compensable under the Federal Tort
Claims Act. 3 2 Although it would appear that common law tort
24. Million, supra note 20. Some similarity exists between the locations of both airports
in that both are bounded by military oriented complexes on two sides.
25. Id. at 52. Some 22 lawsuits were settled in the last few years.
26. Alekshun, Aircraft Noise Law: A Technical Perspective, 55 A.B.A.J. 740 (1969).
27. Id. at 744.
28. Arkin, Sonic Boom-A Legal Nightmare, 19 Okla. L. Rev. 292 (1966).
29. Baxter, SST: from Watts to Harlem in two hours, 21 Stan. L. Rev. 1, 9-10 (1968).
30. These will appear in the conclusion to this paper.
31. Congressional Quarterly 1610 (1968). This issue takes note of the early concensus
for use over water only.
32. 28 U.S.C. 1346 (b).
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actions will be available against private air carriers when they begin
flying the SST, some commentators have taken the position that
there will be no recovery. 3" The pessimistic view is probably justified. If a claim is based on the noise alone, the Batten-Thornberg
controversy over whether a physical invasion is necessary before
there can be a constitutional taking of property is bound to arise. On
the other hand, claims have been awarded for property damage
caused by sonic booms under the terms of insurance policies containing "aircraft damage" and "explosion" clauses. 3 It would seem
reasonable to expect insurance companies to eliminate such protection from their policies.
III
LAND USE
The third by-product of the air transportation industry under consideration is the burden an airport places on the use of adjacent land.
The location of an airport is a significant factor in determining what
use may be made of adjacent land. Moreover, its location and the
layout of its runway system determine the air traffic patterns which
in turn determine who will be affected by aircraft noise and the
hazards presented by the presence of aircraft. Finally, the location of
the airport significantly affects the volume of ground traffic generated by the industry.
What competing interests must the location of an airport satisfy?
Accessibility to its users has long been accepted by the industry and
government to be of prime importance, and it has been found that
transportation to and from the airport is best served by means of
limited access highways which relieve as much traffic congestion in
residential areas as possible.3 ' Adjacent land owners are also faced
with the problem of putting their land to productive use while coexisting with the airport. Certain land uses are recognized by many
authorities as being consistent with the use of adjacent land as an
airport. These uses include natural uses, e.g., land in its natural state
and openland uses such as agricultural pursuits, recreational
endeavors and many commercial and industrial pursuits.3 On the
other hand, residential and certain institutional uses, e.g., schools and
hospitals, are considered poor uses when they are within three miles
33. Huard, supra note 9.
34. Fireman's Insurance Co. v. Alexander, 328 S.W.2d 350 (Tex. Civ. App. 1959);
Alexander v. Fireman's Insurance Co., 317 S.W.2d 752 (Tex. Civ. App. 1958).
35. Report of the President's Airport Commission, The Airport and Its Neighbors 43
(1952). Surface travel time no greater than 40 minutes from the central business district was
considered acceptable in 1952.
36. Landrum, App. I, at 2; Detroit, supra note 20, at 19.
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of an airport. This result is particularly true under the approach and
climbout surfaces because of noise and hazard. 7
Albuquerque is unique because its major airport was constructed
in a physical location which has left it relatively free of direct conflict with others over its use of land, but it does not coincide with a
model land scheme in some respects. Bounded on the east by a
military installation and on he south by an uninhabited desert region,
the Sunport competes with others for the use of land only to the
north and west. North of the Sunport lies a well developed residential area; there is scarcely 1,000 yards between the end of the
runway and the nearest residential dwelling directly beneath the
flight path. Located west of the Sunport terminal and slightly north
of the primary VFR runway (east-west) is a small residential area, the
Kirtland Addition,3" which is relatively stable and will be adversely
affected by any increase in traffic at the Sunport. Also to the west of
the Sunport, a recent move has been made to consolidate land titles
in the hope of creating an industrial park.3 9 In addition, the advent
of the new "jumbo" jets may well affect the relatively uninhibited
landing approach to the east-west runway.4 0
The Albuquerque Sunport is expected to experience considerable
growth in the next few years. In a recent report done for the City of
Albuquerque, analysts forecast continued adequacy of the Sunport
for twenty years, assuming capital improvements are made. 4 1 An
alternative proposal has been made from time to time that some
sixty square miles of vacant land on Albuquerque's West Mesa be
acquired and developed as a second utility airport for the metropolitan area. 4 2 Aside from the tremendous monetary cost involved,
the investment in the existing facilities mitigates against such a decision. However, from the standpoint of eliminating noise as well as
other undesirable by-products, the thought of removing a substantial
portion of air traffic from the heavily populated portions of the city
is attractive. Nevertheless, the City is apparently committed to continued expansion of the Sunport rather than building a second utility
airport. 4 3
Although a second utility airport does not seem to be involved in
current projections, secondary reliever airports are.4 4 The two exist37. Landrum, supra note 37.
38. The Kirtland Addition contains 277 houses.
39. Alb. Journal, Jan. 6, 1968, at 1, col. 1.
40. This personal observation is based on observation of take-off and landing tests
recently conducted in Albuquerque.
41. Landrum 34-35.
42. Alb. Tribune, Aug. 28, 1968, at C-14, col. 3. and Nov. 28, 1968, at D-4, col. 3.
43. Interview, supra note 22.
44. Landrum & Brown, Albuquerque Airport System Requirements Study (1969).
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ing reliever airports, Coronado and Alameda, satisfy the current requirements of the Albuquerque area. One aspect of increased operations at the Sunport will be the imposition of more restrictions on
general aviation.4 The reliever airports should have the capacity to
contain the increased operations, but as traffic increases, they will
certainly experience some conflict with other social interests now
co-existing with these airports. Alameda airport, for example, is
located in an area of Albuquerque's North Valley which is experiencing and will continue to experience rapid residential growth.
Coronado airport, located on Interstate Highway 25, some seven
miles north of the city, is relatively isolated.
At this writing, Bernalillo County, the governing unit in the area,
has no airport zoning ordinance. If both reliever airports continue to
be used and the land around them is left unrestricted, many of the
social costs previously discussed will be incurred without the aid of
jet engine noise. Zoning regulations could be enacted now, thereby
avoiding payment of compensation to landowners who may later be
deprived of the use of their property. Even Albuquerque, which has
long had a major airport, has neglected to enact comprehensive land
use regulations for areas adjacent to its airport.4 6
The Model Airport Zoning Ordinance (Appendix I) might be considered profitably by these governments. 4 Such action is particularly urgent for the reliever airports because they will accomodate
the smaller executive jets in the future. Those jets, even muffled, will
surely give rise to litigation if they are operated in the more restricted confines of reliever airports.
A. Air Traffic Control
The control of air traffic near major airports is partially a function
of the location of the airport. Population concentrations restrict the
use of air approach corridors. Moreover, even the most sophisticated
airport has only a limited number of runways. As airport traffic
increases, a potentially fatal combination of forces arises. Older runways, such as those at Albuquerque's Sunport, were built in the
shape of the letter "A." The two legs of the letter represented one
major and one secondary runway which, like the first, served two
purposes: it relieved congestion; and it provided landing capability
45. General aviation is distinguished from commercial air carrier service and military air
traffic.
46. Alb. Comprehensive Zoning Ordinance (1968), grants SU (special use) designation to
airports but imposes no restrictions on the use of adjacent lands.
47. 2 NIMLO Ordinance Service ch. 11 (1969). The appellate procedures of the Model
Act would be superfluous for Albuquerque, and only the relevant provisions of the Act
should be considered.
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when wind conditions precluded use of any other runway. As air
traffic reaches a certain peak, this runway configuration becomes
inadequate. The result is "stacking" aircraft both in the air awaiting
landing and on the ground awaiting departure. 4 8 The consequences
of stacking include an increased noise level as planes circle the field
and an increased risk of mid-air collision. Moreover, small aircraft
would be endangered when flying into the turbulent air left in the
wake of larger aircraft. Aside from litigation, the risk of aircraft
crashes could be reduced by: (1) building adequate airports; (2)
restricting use by segregating smaller itinerant aircraft from commercial carriers; and (3) improving air traffic control facilities.
Private legal remedies for damages to life and property caused-by
airplane crashes are available to further place the burden of paying
for this by-product on the industry.
B. Ground Traffic Control
As the use of airports expands, automotive traffic increases also.
This fact tests the capacity of current access highways and city
streets to accommodate the increasing volume of ground traffic generated by the air industry. At the present time peak use of the
Sunport occurs during a two to three hour period in mid-morning
and one during the late afternoon. 4 9 As demand grows, these peak
use periods will tend to merge into one continuous six to eight hour
stretch.' 0 The latter phase anticipates 300,000 to 400,000 annual
operations which is the same as currently occurs in Denver. Total
operations in Albuquerque in 1968 were 211,000, and the forecast
for 1980 is 364,000. s ' In terms of enplaned passengers the Albuquerque operation accommodated 538,000 passengers in 1968,1 2
and expects to reach 1.2 million in 1980. This figure is expected to
double to 2.5 million by the year 2000." 3
The implications of such growth include a need for easy accessibility to the major arterial roads of the city. Automobile accidents are
the most common result of increased ground traffic; therefore,
adequate streets and traffic control devices are extremely important.
The ground transportation facilities in Albuquerque compare favor48. This analysis applies to both large and small fields. The runway configuration of the
larger airports differs in some respects; i.e., the trend today is to build parallel runways one
mile apart. Where smaller fields have followed this trend, the second runway is generally
found parallel to one of the legs of the "A." The switch to parallel runways was boosted by
the Report of the President's Airport Commission, supra note 36.
49. Landrum App. II, at 1.
50. Id. The comparison and analogy is made to Denver.
51. Id. atS.
52. Alb. Tribune, Jan. 1, 1969, at 1, col. 1; interview, supra note 22.
53. Landrum 7.
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ably with other cities. 4 Yale Boulevard provides immediate access
to Interstate Highway 25; such access, combined with continued
upgrading of the local road system is essential to eliminating highway
deaths as a by-product of the air industry. 5 5 At the present time,
none of the cities studied for this paper (Denver, Detroit, Albuquerque) have proposed 6methods of inter-airport transportation
other than by automobile. 1
IV
RECOMMENDATIONS
At the outset of this paper two alternative methods were presented as means of attacking and eliminating the undesirable byproducts of the air transportation industry. At this point, certain
recommendations can be made to implement each alternative for the
general purpose of eliminating or modifying the effects of the industry's undesirable by-products.
A. Air Pollution
Of the many problems facing the air transportation industry, air
pollution is peculiarly susceptible to elimination. Since the Nixon
administration has taken an affirmative stand against jet- caused air
pollution, vocal support for its lead by private citizens is needed.
December 1972, the target date for installation of reduced-smoke
combustors on the commercial air fleet, is not unrealistic. Continued
public support for the target date is needed to preclude industry
pressure for extensions. During the interim period private legal
remedies may still be asserted via the class action device in the
federal courts; the State Attorney General might take similar action
on behalf of the people of New Mexico.
B. Noise
Private legal action should be encouraged where noise damage is
concerned. Continuous flights over private land are actionable as a
taking of property since Causby, but noise entering from a horizontal
vector may not be actionable. Since the Batten decision was decided
by the Tenth Circuit Court, it probably would be persuasive authority for a like position in the New Mexico State Courts, but there is
support for the Thornbergposition even in this State.' "
54. Million, supra note 20, at 51. Denver acknowledges transportation difficulties caused
by poor access to the freeway system.
55. Detroit, supra note 20, at 20, for the same criteria.
56. Million, supra note 55. Helicopter traffic is anticipated at Denver.
57. See 8 N.R.J. 561 (1968), which takes the opposite position and suggests liability
should be extended to noise damage from sound waves coming from a horizontal vector.
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Even if a taking is held to have occurred, there are a number of
factors which may limit the effectiveness of private action by serving
to lessen the airport owner's liability. One commentator has suggested four limitations on recovery. 5 8 First, the local statute of
limitations may have run; second, this type of injury is not one that
"runs with the land." Subsequent buyers of the effected property
may be shown to have assumed the risk of noise damage. Third, the
measure of damages is the diminution of the value of the property at
the time of the taking, and any recovery is limited to loss of that
value. Fourth, it may be found that an adjacent airport has increased
the value of the property. Although these limitations may lessen the
measure of recovery, private action should still be encouraged.
Combined private and public legal action may be effective to halt
the expansion of private reliever airports which seek to expand to
accommodate private jet aircraft. The nuisance theory, found wanting when applied to public airports, 9 may be an effective tool when
applied to privately owned airports. If so, an injunction would
remedy the threat of increased noise from the operation of private
jet aircraft.
Action by local government on behalf of the general public is
definitely needed and appropriate to remedy one cause of noise at
the Sunport. Its primary IFR runway should be extended at least
1,000 feet to the south in order to lessen the noise from aircraft
landing from the north. If the runway is extended the approach
pattern for incoming aircraft would be completed at a higher altitude
thereby reducing the noise level over residential areas to a tolerable
level. Since the proposed extension of the runway is both feasible
and desirable even to the City, early implementation of the extension
plan should be advocated before the City Commission.
Sonic booms are relatively rare in Albuquerque. The few experienced here are attributable to military aircraft. Public action should
be taken to encourage federal legislation which would provide for
automatic compensation of damage claims without requiring proof
of fault. Such legislation would probably be best accomplished by a
statute similar to the Federal Tort Claims Act. On the assumption
that commercial SST's will fly over land, federal legislation should be
enacted to provide for an excise tax on all such flights. The purposes
of such legislation would be to discourage flights over land and to
provide a fund for the payment of damage claims arising from sonic
booms.
58. Hill, Liability for aircraft noise-the aftermath of Causby and Griggs, 19 U. Miami L.
Rev. 1, 27-30 (1964).
59. Loma Portal Civic Club v. American Airlines, Inc., 39 Cal. Rept. 708, 394 P.2d 548
(1964); Huard 204-207.

NATURAL RESOURCES JOURNAL

[Vol. 11

C Land Use
It is obvious that the air transportation industry will continue to
produce at least one undesirable by-product, that being the burden
it places on the use of land adjacent to airports. An affirmative
response to this problem is particularly appropriate since the problem may be controlled if not eventually eliminated.
With respect to the physical use of land adjacent to the airport,
both Bernalillo County and the City of Albuquerque should be encouraged to adopt an airport zoning ordinance. The ordinance should
zone the land beneath the aircraft's approach and climb-out paths for
uses other than residential and institutional. If variances are allowed
or if such zoning is not feasible, the government should change its
building code to require buildings located in either area to be effectively soundproofed so that their occupants will not be unnecessarily disturbed.
1) Air Traffic Control
Control of air traffic congestion is also amenable to public action.
Michael E. Levine has suggested a method for relieving congestion at
airports which can be accomplished by a revision in the pricing
6
theory used to charge fees for the services rendered at an airport. 0
Airport revenues are derived from leasing space to concessionaires
and air carriers and by imposing excise taxes in the form of landing
and other user fees. Today, landing fees are based upon the weight of
the aircraft. 6 1 There is a rather obvious economic inefficiency in
such a system because the fee has no relation to the service rendered
to the aircraft. It further encourages an overinvestment in capacity to
accommodate peak demands. Levine would adopt a system of fees
based on services provided, coupled with incentives to encourage
operators to use the simplest facilities consistent with their needs,
and for light weight aircraft to use only the space demanded by their
weight. 6 2 The airport could also use its take-off and landing fees to
restrict traffic and reduce peak demand periods or spread them over
longer time periods. 6 3 In order to implement such a system, the City
of Albuquerque should enact an ordinance embodying a system of
use taxes for the purposes of encouraging the efficient use of the
Sunport's facilities and to relieve congestion.
60. Michael E. Levine, LandingFees and the Airport Congestion Problem, 12 J. Law and

Econ. 79 (1969).
61. Id. at 90-91.
62. Id. at 96-97.

63. Aircraft Owners & Pilots Association v. Port Authority of New York, 305 F.Supp. 93
(D.C.N.Y. 1969). The Court held take-off fees constitutional even where they are used to
restrict traffic.
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2) Ground Traffic Control
Control of air generated ground traffic is specifically within the
police power of the local government. Access roads in the vicinity of
the Sunport should be considered as critical areas in any metropolitan transportation plan. Roads which present an obvious hazard
should be re-routed. The principal offender in that category in Albuquerque is Gibson Boulevard which nearly intersects the north end of
the primary IFR runway. Southern extension of that runway would
solve the problem; therefore, the City should be encouraged to begin
the extension project as soon as possible.
WILMER R. TICER
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APPENDIX I
MODEL AIRPORT ZONING ORDINANCE
An Ordinance Regulating and Restricting the Height of Structures and Objects
of Natural Growth, and Otherwise Regulating the Use of Property, in the
Municipal Airport by Creating Airport
Vicinity of the
Approach, Turning and Transition Zones and Establishing the Boundaries
Thereof; Providing for Changes in the Restrictions and Boundaries of Such
Zones; Defining Certain Terms Used Herein; Providing for Enforcement;
Establishing a Board of Appeals; and Imposing Penalties.'
of the Public
In pursuance of the authority conferred by Chapter
2 and for the purpose of promoting the health, safety and
Laws of
by preventing the
general welfare 3 of the inhabitants of
creation or establishment of airport hazards, thereby protecting the lives and
Municipal Airport and of occupants
property of users of the
of land in its vicinity and preventing destruction or impairment of the utility of
the Airport and the public investment therein;
,
THE
BY THE _OF
IT IS HEREBY ORDAINED
4
follows:
,as
Section 11-101. Short Title. This ordinance shall be known and may be cited
"_
as the "Airport Zoning Ordinance of the
Section 11-102. Definitions. As used in this ordinance, unless the context
otherwise requires:
Municipal Airport.
(1) "Airport" means the
(2) "Airport hazard" means any structure or tree or use of land which obstructs the airspace required for the flight of aircraft in landing or taking-off at
the airport or is otherwise hazardous to such landing or taking-off of aircraft.
(3) "Non-conforming use" means any structure, tree, or use of land which
does not conform to a regulation prescribed in this ordinance or an amendment
thereto, as of the effective date of such regulations.
(4) "Person" means any individual, firm, co-partnership, corporation, company, association, joint stock association or body politic, and includes any
trustee, receiver, assignee, or other similar representative thereof.
(5) "Structure" means any object constructed or installed by man, including,
but without limitation, buildings, towers, smoke-stacks, and overhead transmission lines.
(6) "Landing area" means the area of the Airport used for the landing, takeoff, or taxiing of aircraft.
(7) "Tree" means any object of natural growth.
1. This title may need to be revised to meet the usages and legal requirements of your

State, and the political subdivision in question.

2. This citation should be made to conform to the usual method of citing your State's
laws.
3. If other terms are commonly used by the courts of your State in defining the limits of
the police power, such as "convenience" or "prosperity," they should be added here.
4. The form of enacting clause commonly used by the political subdivision in question
should be employed.
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Section 11-103. Zones. In order to carry out the purposes of this ordinance,
all of the land within the boundaries of the
and within
miles of the landing area of the Airport, is hereby divided into

airport approach zones, airport turning zones and airport transition zones, the
boundaries of which are shown on the
Airport Approach Plan
numbered

-

and dated

, which is attached hereto and

hereby made a part hereof.
Section 11-104. Height Limits. Except as otherwise provided in this ordinance, no structure or tree shall be erected, altered, allowed to grow, or maintained in any airport approach zone, airport turning zone or airport transition
zone to a height in excess of the height limit herein established for such zone.
For purposes of this regulation, the following height limits are hereby established for each of the zones in question:

Section 11-105. Use Restrictions. Notwithstanding any other provisions of
this ordinance, no use may be made of land within any airport approach zone,
airport turning zone or airport transition zone, in such a manner as to create
electrical interference with radio communication between the Airport and aircraft, make it difficult for flyers to distinguish between airport lights and others,
result in glare in the eyes of flyers using the Airport, impair visibility in the
vicinity of the Airport, or otherwise endanger the landing, taking-off, or
maneuvering of aircraft. 5
Section 11-106. Non-conforming Uses. The regulations prescribed in Sections 11-104 and 11-105 of this ordinance shall not be construed to require the
removal, lowering, or other change or alteration of any structure or tree not
conforming to the regulations as of the effective date hereof, or otherwise interfere with the continuance of any non-conforming use. Nothing herein contained
shall require any change in the construction, alteration, or intended use of any
structure the construction or alteration of which was begun prior to the effective
date of this ordinance, and is diligently prosecuted and completed within two
years thereof.
Section 11-107. Variances. Any person desiring to erect any structure or
increase the height of any structure, or permit the growth of any tree, or use his
property, not in accordance with the regulations prescribed in this ordinance,
may apply for a variance therefrom. Such variance shall be allowed where a
literal application or enforcement of the regulations would result in practical
5. If it is desired that certain particular land uses be forbidden within certain airport
approach, turning or transition zones, it is suggested that provisions be inserted in this
Section, immediately following the heading, reading substantially as follows:
"Except as otherwise provided in this ordinance, it shall be unlawful to put any land
located within an airport approach zone, airport turning zone or airport transition zone to
any use hereby forbidden in such zone. The land uses forbidden in the various airport
approach, turning and transition zones are as follows:
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difficulty or unnecessary hardship and the relief granted would not be contrary
to the public interest but do substantial justice and be in accordance with the
spirit of this ordinance.
Section 11-108. Permits.
(1) Future Uses. No material change shall be made in the use of land, and no
structure or tree shall be erected, altered, planted, or otherwise established, in
any airport approach zone, airport turning zone or airport transition zone, unless
a permit therefor shall have been applied for and granted. Each such application
shall indicate the purpose for which the permit is desired, with sufficient particularity to permit it to be determined whether the resulting use, structure, or tree
would conform to the regulations herein prescribed. If such determination is in
the affirmative, the permit applied for shall be granted.
(2) Existing Uses. Before any existing use, structure or tree may be replaced,
substantially altered or repaired, rebuilt, allowed to grow higher, or replanted,
within any airport approach zone, airport turning zone or airport transition
zone, a permit must be secured authorizing such replacement, change or repair.
No such permit shall be granted that would allow the establishment or creation
of an airport hazard or permit a non-conforming use, structure, or tree to be
made or become higher, or become a greater hazard to air navigation, than it was
on the effective date of this ordinance or than it is when the application for a
permit is made. Except as indicated, all applications for a permit for replacement, change or repair of existing use, structure, or tree shall be granted.
Section 11-109. Hazard Marking and Lighting. Any permit or variance
granted under Section 11-107 or 11-108 may, if such action is deemed advisable
to effectuate the purposes of this ordinance and reasonable in the circumstances,
be so conditioned as to require the owner of the structure or tree in question to
permit the _
at its own expense, to install, operate, and maintain
thereon such markers and lights as may be necessary to indicate to flyers the
presence of an airport hazard.
Section 11-110. Appeals.
(1) Any person aggrieved, or taxpayer affected, by any decision of the
made in its administration of this ordinance, or the
of
, if of the opinion that a decision of the
is an improper application of this ordinance, may appeal to the Board of Adjustment for
which provision is made in Section 11-112.
(2) All appeals taken under this section must be taken within a reasonable
time, as provided by the rules of the Board, by filing with the
and
with the Board, a notice of appeal specifying the grounds thereof. The
shall forthwith transmit to the Board all the papers constituting
the record upon which the action appealed from was taken.
(3) An appeal shall stay all proceedings in furtherance of the action appealed
from, unless the
certifies to the Board, after the notice of appeal
has been filed with it, that by reason of the facts stated in the certificate a stay
would, in his opinion, cause imminent peril to life or property. In such case,
proceedings shall not be stayed otherwise than by order of the Board on notice
to the
and on due cause shown.
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(4) The Board shall fix a reasonable time for the hearing of the appeal, give
public notice and due notice to the parties in interest, and decide the same
within a reasonable time. Upon the hearing any party may appear in person or
by agent or by attorney.
(5) The Board may, in conformity with the provisions of this ordinance,
reverse or affirm, wholly or partyly, or modify, the order, requirement, decision,
or determination appealed from and may make such order, requirement, decision, or determination as ought to be made, and to that end shall have all the
powers of the
(6) The Board shall make written findings of fact and conclusions of law
giving the facts upon which it acted and its legal conclusions from such facts in
reversing, or affirming, or modifying any order, requirements, decision, or determination which comes before it under the provisions of this ordinance.
(7) The concurring vote of a majority of the members of the Board shall be
sufficient to reverse any order, requirements, decision, or determination of the
, or to decide in favor of the applicant on any matter upon which it
is required to pass under this ordinance, or to affect any variation in this ordinance.
Section 11-111. Administrative Agency. The
6 is hereby designated the administrative agency charged with the duty of administering and
enforcing the regulations herein prescribed. The duties of the
shall
include that of hearing and deciding all permits under Section 11-108, but the
shall not have or exercise any of the powers or duties herein
delegated to the Board of Adjustment.
Section 11-112. Board of Adjustment.
(1) There is hereby created a Board of Adjustment7 to have and exercise the
following powers:
(a) To hear and decide appeals from any order, requirement, decision, or
determination made by the
in the enforcement of this ordinance;
(b) To hear and decide special exceptions to the terms of this ordinance
upon which such Board may be required to pass by subsequent ordinances;
(c) To hear and decide specific variances under Section 11-108.
(2) The Board of Adjustment shall consist of five members, each to be appointed for a term of three years and to be removable for cause by the
8 upon written charges and after public hearing. In the first instance, one member shall be appointed for a term of three years, two for a term
of two years, and two for a term of one year. Thereafter each member appointed
shall serve for a term of three years or until his successor is duly appointed and
qualified.
6. If the political subdivision in question has an Inspector of Buildings, it is suggested
that he be designated the administrative agency for this ordinance.
7. This provision may be omitted if the political subdivision in question has already

established such a Board. In that event, however, this section should grant the powers here
set out to the existing Board.
8. Indicate the proper appointing authority.
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(3) The Board shall adopt rules for its governance and procedure in harmony
with the provisions of this ordinance. Meetings of the Board shall be held at the
call of the chairman and at such other times as the Board may determine. The
chairman, or in his absence the acting chairman, may administer oaths and
compel the attendance of witnesses. All hearings of the Board shall be public.
The Board shall keep minutes of its proceedings, showing the vote of each
member upon each question, or, if absent or failing to vote, indicating such fact,
and shall keep records of its examinations and other official actions, all of which
shall immediately be filed in the office of the Board and shall be a public record.
Section 11-113. JudicialReview. Any person aggrieved, or taxpayer affected,
by any decision of the Board of Adjustment, or the
of the
, may appeal to the court of
as provided in Section
9
_
of the Public Laws of _
of Chapter
Section 11-114. Penalties. o Each violation of this ordinance or of any
regulation, order or ruling promulgated hereunder shall be punishable by a fine
of not more than $
or imprisonment for not more than
- days, or
both such fine and imprisonment, and each day a violation continues shall be a
separate offense.
Section 11-115. Conflicting Regulations. Where this ordinance imposes a
greater or more stringent restriction upon the use of land than is imposed or
required by any other ordinance or regulation, the provisions of this ordinance
shall govern.
Section 11-116. Severability. If any of the provisions of this ordinance or the
application thereof to any person or circumstances is held invalid, such invalidity
shall not affect other provisions or applications of the ordinance which can be
given effect without the invalid provision or application, and to this end the
provisions of this ordinance are declared to be severable.
Section 11-117. Effective Date. This ordinance shall take effect
Adopted this

day of

,19

.

9. Consideration should be given the desirability of setting forth this procedure here, or,
as an alternative, attaching to all copies of this ordinance, a copy of excerpts from the
statute cited.
10. It is possible that this Section may have to be modified to conform to the Constitution of your State.

